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ABSTRACT

The aims of this article are the following: 1) present an overview of the situation in Italian prisons
from 2006 to 2020; 2) approach the figure of the recidivism in the period extending from 2006 to
2017,

It is clear that official statistics and research regularly published to gain insight into significant data
on the prison population, of individuals receiving alternative measures to detention and of those
released from the penal system, would be necessary to have interpretative models to use to
understand the dynamics of social reintegration programs implemented by prisons and probation
services.

In this sense, Italy still has myriad tasks to accomplish.
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1. Background to the prison situation and the serving of sentences.

The first aim of this article is to present an overview of the situation in Italian prisons. For doing
this, it is necessary to go all the way back to 2006, when the Parliament promulgated as an
emergency the law of Grant of pardon? the aim being to address the terrible situation of
overcrowding in adults’ prisons.

Thanks to this measure, within six months, 22,259 detainees were released from prisons, this way
reducing the total prison population by a third, bringing it back down to 39,000 people (the regular
capacity was around 43,000 places).

This measure, however, did not work. Although, the measure did not fail because it released
“hardened criminals and repeat offenders” and people feared that their security would be threatened
again (Jocteau & Torrente, 2007). It did not work because all the other conditions remained
unchanged.

In fact, over the past years, the financial and human resources dedicated to the management of the
execution of custodial sentences did not increase substantially, the number of staff members in the
educative area remained unchanged, reaching the ratio of one educator for every 100 inmates, while
the number of people working in the security sector increased by 130%.

The prison’s physiognomy was always inclined to being on a mere containment facility, betraying,
somewhat, the reformer spirit of 1975° which fulfilled its function on the rehabilitation programs.
This is because it is difficult to improve a “rehabilitation program” inside an organisation where
every day it is hard to guarantee fundamental rights for everyone, starting from the right to health,
to the sleeping spot, and sometimes even the right to personal dignity.

Therefore, the number of the detainees has grown even faster than before on 30" June 2010
reaching the record figure, never recorded before, of 68,258 (the regular capacity was around
45,000 places). These figures also show that the biggest part of the increase of the detained
population refers to people characterised by a significant social marginality. The picture of this
population, in fact, can be taken from the overlapping of a series of selective criteria (geographic

area, age, gender, level of education, job).

2 Law No. 241 of 31%t July 2006, “Grant of pardon”. This law grants a pardon for all offences committed up to 2" May
2006, thereby reducing custodial sentences by up to three years and fines imposed separately or in conjunction with
custodial sentences by up to €10,000. Certain exceptions related to particular types of crimes are made, such as
kidnapping for the purpose of subversion or terrorism, Mafia-type association, reduction into slavery, and people
trafficking.

3 Law No. 354 of 26" July 1975 “Prison rules and rules on the execution of measures involving deprivation or limitation
of liberty”.
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The geographical area criterion reveals that the percentage of foreign inmates* raised from 8% in
the mid-80s to 33.3% in 2010; the age selection shows the predominance of young people, aged 25-
40 years, the gender criterion highlights that majority of convicted people are male.

As for the characteristics of social inclusion, these data reveal that only a small part of the prison
population had a stable job before going to prison (about one fifth), a large part of them did not
finish the compulsory education, a substantial part of them did not receive any form of education®.
Another piece of the jigsaw is the 27% of inmates that are addicts: this figure is the result of years
of policies that transfer problems to the criminal justice system, problems that should be resolved in
other areas (Sette, 2015: 308-311).

Given the gangrenous situation, on 13" January 2010, the Italian Government wanted to imprint a
positive turn to the now chronic and structural situation of prison overcrowding and declared the
“Prisons’ emergency plan” (until 31% December 2014). This plan is organised around the following
four pillars: the first two pillars provide for measures regarding prison buildings with the aim of
increasing their capacity; the third pillar concerns legislative provisions, while the fourth one
provides for increases in prison police staff members (around 200 new hires).

Actually, the most effective measure over time is the one concerning the third pillar of the “Prisons’
plan”, Law No 199 of 26" November 2010 because its entry into force by 315 July 2020, allowed
28,369 prisoners’ to serve their remaining part of their sentence in home detention.

Generally, the “Prisons’ plan” led to an increase in prison capacity of 4,415 places between 2010
and 2014 (Andreuccioli, 2017: 19), but it was not enough to reduce the prison population for the
same reasons as the “Grant of pardon” law of 2006 failed, as mentioned previously.

In addition to these reasons, there is the fact that the pre-trail detention continues to be used in a
disproportionate way, even for petty crimes (DAP, 2012); and that the average length of stay in
prison of foreigners has been increased (even for short sentences) under certain laws (law “ex

Cirielli”® and finally because one “security law” followed another since 2008° in order to “thwart

4 The expression “foreign inmates” only means that these persons do not have the Italian nationality. Unfortunately, no
more details are available.

® Figures synthetically given here are available at the following page of the Ministry of Justice:
https://www.giustizia.it/giustizia/it/mg_1_14.page?selectedNode=0_2

6 “Provisions on the execution at home of prison sentences”. Originally this law referred to prison sentences of a
maximum of 1 year, then the Decree Law No 211 of 22" December 2011 raised this limit to prison sentences of a
maximum of 18 months.

7

https://www.giustizia.it/giustizia/it/mg_1_14 1.page?facetNode 1=0_ 2&facetNode 2=1 5_43&contentld=SST285908
&previsiousPage=mg_1_14

8 Law No 251 of 5" December 2005 “Modifications to Criminal Code and Law No 354 of 26" July 1975 regarding
mitigating circumstances, and recidivism”.

% Urgent measures regarding public security.
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the phenomena of illegality linked to illegal immigration and organised crime) that have limited the
access to the alternative measures of detention for this category of prisoners (DAP, 2010).

Despite interventions since 2006, Italy has not been able to guarantee the respect of fundamental
prison conditions required by the European Council and, in fact, 2013 began with the sentence
towards Italy from the European Court of Human Rights (“Torreggiani” sentence, 8t" January
2013), that described prison treatment as “inhuman and degrading”, highlighting that the recourse to
detention needs to be used as a last resort both as a precautionary measure during the trial, and in
the choice of sentence, using other measures or sanctions where possible.

Following this sentence, Italy adopted legislative measures, even if incoherent and only partially
effective over time, to: 1) reduce the scope of pre-trial detention in prison; 2) limit the prison entry
of certain categories of convicts (pregnant women, parents raising children under 10 years of age,
individuals with serious health conditions, those over 60 years of age when partially incapacitated
and individuals between 18 and 21 years of age); 3) strengthen the application of the probation; 4)
abolish the prohibition to apply more than twice the rehab probation for drug addicts or alcohol
dependents; 6) establish the National Authority (Ombudsman) for the rights of detained individuals
and those deprived of their liberty, responsible for ensuring that measures involving deprivation of
liberty comply with the laws and principles set out in the Italian Constitution and international
human rights Conventions.

On 8" March 2016, the Committee of Ministers of the Council of Europe decided to close the
procedure against Italy, positively evaluating the implementation of the plan presented following
the Torreggiani judgment and in particular, the establishment of the National Ombudsman for the
Rights of Persons Detained or Deprived of Liberty which became fully operational on 25" March
2016.

The first report to Parliament presented by the National Ombudsman on 21% March 2017, however,
still found many critical issues (Andreuccioli, 2017: 36).

In addition to the persistent overcrowding (57,608 prisoners with a regulatory capacity of 50,499,
n.b. the number of prisoners reached 59,655 at the end of 2018), the condition of many facilities due
to age, the chronic shortage of staff, the Authority reports the problematic condition of prisoners
with disabilities, homosexuals, transsexuals, or sufferers of serious physical or psychiatric diseases,
whose difficult management “can reach absolutely unacceptable levels of treatment of a vulnerable
and sick person, appropriately defined with the adjectives 'inhuman’ and ‘degrading’ used by the
ECHR” (Garante Detenuti, 2017: 67).

In 2017, the incidence of self-harm (8,540 cases in 2016 and 1,262 in the first two months of 2017),
attempted suicides (1,006 in 2016 and 140 at the beginning of 2017) and committed suicides (40 in
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2016 and 12 only in the first two months of 2017) are still worrying: a rate that, in prisons, is 12
times higher than outside, so much as to urge the definition of a National Plan of intervention for
the prevention of suicides in prison.

Therefore, the year 2019 ends with the now bleak detection of the presence of 60,769 prisoners (of
which 2,663 women, 4.4%, and 19,888 foreigners, 32.7%) against a regulatory capacity of 50,688
places. The official overcrowding rate is therefore 119.9.

In this period (from 2006 to 2020), the prison population rate (per 100,000 of national population)
varies between a minimum of 66 (in 2006) and a maximum of 112 (in 2010). At the end of February
2021, it was 89,

At the end of 2019, the shortage of personnel is still very evident: the prison police would need
4,500 more people (12.3%), but it is the group of educators that highlights a worse situation since,
in theory, it should be composed of 895 people while there are only 779, for example one educator
for every 79 inmates (Associazione Antigone, 2020: 39-40).

Focusing on prisoners, 37% come from the poorest Italian regions, only 705 have a university
degree, 32% have a middle school certificate of completion and 13.7% have at most only an
elementary school certificate of completion. Those who claim to be drug addicts represent more
than a quarter of the total population. Only 29.7% of inmates are employed (both by the Prison
Administration and by other agencies).

All this translates into a scenario that continues to be characterised by scarcity of human and
financial resources available to the prison system, marginality (Ibidem: 29-33) and very difficult
living conditions, even from a hygiene point of view. In fact, some members of the Antigone
Association!! in 2019 visited 98 prisons and in 25 of them even the 3 square metre criterion per
prisoner was not met; in 22 prisons visited there were also cells without hot water to clean oneself
and in 52 there were cells without a shower, a situation that forces prisoners to use communal
showers. In 8 institutions there were cells where the toilet was exposed in the cell, rather than being
in a separate room.

All this makes one imagine the difficulties of life in prison also from a hygienic point of view and
the obvious consequences for the spread of infectious diseases (Associazione Antigone, 2020: 11).
Prisons pose particular risk especially for infectious diseases caused by a virus, for example Covid-
19, given that the spread of infectious diseases is a serious problem in prisons along with what
happened in the world. Italy was unprepared to face a pandemic, especially one with the size the

caused by Covid-19, and the health emergency confronted the prison system with pre-existing

10 https://www.prisonstudies.org/country/italy
11 Antigone is @ NGO association “for the rights and guarantees in the penal system” founded in the late ‘80s. Its

website is: www.antigone.it

35


https://www.prisonstudies.org/country/italy
http://www.antigone.it/

Urban Crime - An International Journal Vol. 2-No 1- April 2021

deficiencies and critical issues that emphasised its inadequacy to cope with the typical phenomena:
overcrowding, lack of space for health needs, structural degradation and hygienic issues in many
prisons, along with the weakness of the health service (Garante Detenuti, 2020: 65).

Between 7™ and 10" March 2020, serious disturbances occurred in many Italian prisons. In some
cases, these were protest demonstrations without damage, but more frequently there were real riots
lasting hours and leading to tragic consequences with significant damage, thirteen prisoners died,
officers injured and many escapees from one prison (Garante Detenuti, 2020: 62).

The situation required extremely rapid intervention and was addressed at the legislative level as a
whole, acting basically on two fronts: the prevention of the entry of contagion into the prison and
the reduction of the density of the detained population (Ibidem: 65).

On the part of the Prison Administration and the Government Authorities, the first front has seen
the implementation of a progressive and heterogeneous series of measures designed to limit as
much as possible both the access from outside of people other than the staff and the transfer of
prisoners from one prison to another. Just as in the free world, so in the prison world contact with
family members was cut off and treatment, social, educational, study and work activities have been
suspended. The prison became an “empty” world, closed while remaining open to the many who
entered every day to provide essential services (Ibidem). The situation of suspension of ordinary life
in prisons lasted until the first days of May 2020 due to subsequent acts of the Government that
extended the suspension of movements and activities for the entire Italian population.

The second front, the one set up to reduce the density of the detained population, was limited to the
provisions of some articles of Decree Law no. 18 of 17" March 2020 which introduced in the laws
of the penitentiary system, respectively, a special mode of access to home detention and the
extension of temporary licenses granted to persons admitted to the semi-freedom of day release,
both until 30" June 2020. (Ibidem: 67-68).

As a result of these emergency measures, the total number of detained individuals decreased
considerably (as of 31% July 2020, 53,619 against a regulatory capacity of 50,558). However, the
number of detained foreigners remained unchanged (17,448, for example 34.5% of the total).
Certainly, the hope is that this trend of reduction in the prison population will continue until it
reaches a density rate of less than 100 and that it will be possible to (gradually) continue to reflect
on the possibility of serving the sentence in many ways and not only in prison (as required by
Article 27 of the Constitution which speaks of the re-educational function of "serving sentences"

and not punishment), also with the aim of reducing recidivism.
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2. Recidivism: definitions and possible “measurement”.

When we analyse the phenomenon of recidivism, the first issue we need to deal with is its

definition, then we approach the exact figure of its extension.

From a legal point of view, it should be noted that no regulatory system fails to sanction and punish

recidivism (Rocchi, 2008-2009: 151-152), and with reference to Italy, Article 99 of the Criminal

Code, which opens Chapter Il on recidivism, habitualness and professionalism in crime, and

tendency to delinquency defines three types of recidivism:

e simple recidivism that occurs when an individual, after having been convicted of a crime
committed with intent, goes on to commit another crime, again with intent,

e aggravated recidivism, which occurs when the new crime committed with intent is: a) of the
same kind*? as the previous one or so-called specific recidivism; (b) was committed within five
years following the previous conviction or the so-called “5-year recidivism”; and (c) was
committed during or after execution of the sentence, or during the time when the convicted
person voluntarily absconded,

e repeated recidivism, when a person, who has already been classified as a recidivist, commits

another crime with intent.

The reason why recidivism is correlated by the Italian Criminal Code only with the commission of
crimes with intent, for example intentional committed wrongdoings and crimes, is due to the fact
that it is considered to be an indicator of the high propensity of the offender to commit a crime
(Mantovani, 1992: 661). It is an expression of ethical insensitivity to the obligation not to break the
law demonstrated by the offender after conviction (Ibidem: 664), which, therefore, lead to an
increase in punishment and further consequences such as restriction on the granting of benefits
provided by the prison law. In this sense, recidivism is a parameter for measuring the success, or
rather the failure of the rehabilitation process implemented after a previously committed offence.
The study of the extension of the phenomenon of recidivism is useful to the judicial and
penitentiary systems to develop increasingly appropriate and scientifically based instruments to find
the potential risk factors that can contribute to the repeat of the crime, and also to find individual
routes to social reintegration after prison, ways which should be effective for the reduction of the
risk of recidivism (Volpini, Mannello & De Leo, 2008).

In spite of the scarcity and fragmented nature of published data and follow-up studies on recidivism

of former convicted individuals (Manconi & Torrente, 2015: 193), it is still possible to measure the

12 pyrsuant to Article 101 of the Italian Criminal Code, crimes of the same kind are not only those that violate the same
legal provision, but also those that, although being governed by different provisions of this code or different laws, share,
by virtue of the underlying facts or reasons, in individual cases, essential common characteristics.
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extent of this phenomenon by looking first at the statistics of defendants convicted by the final court
judgment published by ISTAT (National Institute of Statistics)™3.

In particular, with reference to the statistical tables related to the “defendants convicted with a final
judgement and characteristics of sentenced crimes”, classification of data is made on the basis of the
existence of criminal records and specific type of recidivism.

Data for defendants convicted refer to years 2006-2017** based on which the following frequency

distribution was made (graph 1).

Graph 1: Defendants convicted by final judgment (years 2006-2017) (Source: analysis of data by the author based on
ISTAT data)
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An analysis of the frequency distribution between 2006 and 2017 showed that sentenced individuals
previously convicted by the final judgment in Italy and abroad, if such sentences were recognised
by the Italian State, made up, on average, 52.3% of the total convicted population. However, it
should be stressed that this percentage was of around 48.8%-51.5% between 2006 and 2011 but
starting from 2012 this percentage has been increasing up to 55.6% in 2017. Unfortunately, we are

not able to infer from these statistics the whole judicial profile of defendants convicted.

13 Available at: http:/dati.istat.it
14 Note that by the time of the final draft of the work in Summer 2020, no more recent data had been published.
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The most worrying aspect of these data is that it highlights the fact that in case of at least half of the
convicted individuals, the criminal sanction did not achieve its aim of deterrence against crime.
The graph below shows the proportion of convicted individuals with specific recidivism against the

total of individuals previously convicted.

Graph 2: Defendants convicted by final judgement previously convicted with specific recidivism (years 2006-2017)
(Source: analysis of data by the author based on ISTAT data)
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Over the period considered, it may be seen that the aggravating circumstance of specific recidivism
is attributed, on average, to 16.1% of convicted individuals; the trend of this percentage is varying
between a minimum of 15.5% in 2012 and a maximum of 18.5% in 2017.
It will be interesting to continue to monitor these findings to verify whether this figure remains
relatively stable over time or whether the percentage of individuals who come under the category of
aggravating circumstance of specific recidivism increases. In fact, in this last case, it would be
necessary to draw the necessary conclusions to re-orientate criminal polices and social reintegration
programs for offenders.
Moreover, the frequency distribution of gender of convicted individuals brings a reality to light that,
although not interpreted in a wholly satisfactory manner by a series of theories (as explained, for
example, in Fadda, 2012; Balloni, Bisi & Sette, 2015: 327-340), is nonetheless easy to ascertain,
and that is the emancipation of women in contemporary western societies, which has not led to an
increase in the recorded crimes committed by women, albeit the percentage increase in female
delinquency rate exceeds that of men, and that women continue to be portrayed as victims rather
than perpetrators.
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In fact, in the examined years, on average 15.7% of all convicted individuals were women. This
percentage further decreases when we take only the convicted individuals with criminal records
(10.9%) into consideration, and it falls even further when we restrict it to specific recidivists (9%).
The recidivism phenomenon scenario radically changes when we analyse data published by the
Department of Prison Administration (DAP) on the revocation of alternative measures to
detention®®, which ultimately shows that such measures are wholly effective in preventing convicted
individuals from re-offending during implementation of the measure and, accordingly, are suitable
for ensuring adequate social protection.

Unfortunately, no further official follow-up statistics, ensuring implementation of the measure, are
available; therefore, it is impossible to make an accurate assessment of the long-term effectiveness
of the alternatives to detention. However, one should be aware that, from a socio-criminological
point of view, correlating statistical data on individuals who have benefited from alternatives to
detention on the progress of the measure and on offences committed after the conclusion of the
alternative to detention, presents a serious drawback as such correlation does not provide useful
information on the actual pathways that may or may not have led to the committing of a new
offence. This is due to the fact that “the reasons for committing the new offence may have
absolutely nothing to do with the way the punishment was enforced” (Santoro & Tucci, 2006: 86).
In view of this situation, however, it is anyway interesting to analyse the official data presented by
the DAP regarding the progress of the implemented alternative measures to detention.

These data are grouped in different categories and a few methodological clarifications are
necessary. In fact, there are five categories: revocation due to violations; revocation due to lack of
juridical requirements; revocation due to recidivism during the execution of the measure; revocation
due to untraceability; revocation for other reasons.

First, the cathegory “revocation due to lack of juridical requirements” means that, during the
execution of the alternative measure to detention, the offender is newly convicted, and it prevents
them from continuing to execute the sentence in this way. This fact does not automatically indicate
the existence of a criminal history but as often happens, it might mean that the person concerned has
committed several crimes during a certain period of their life and that the person will be convicted
at different times (Casarosa, Erbi & Lo Giudice, 2010).

This situation could potentially cause incalculable damage to the social reinsertion process of the

person concerned and the worst thing is that this damage is provoked by the delays in judicial

151t should be noted, however, that data on convicted individuals and data on revocations of alternative measures to
detention are not directly comparable, even if they relate to the same time period.
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system. Because it is not possible to know more details on this aspect, it is necessary to specify that
the following analysis shall take this type of revocation into consideration.

It is also necessary to analyse the “revocation due to violations” category because, while not
necessarily indicating the commission of any offences by the person during the execution of the
alternative measure to detention, this category anyway shows that their behaviour seems to be
incompatible with the social reinsertion program because they had not respected the requirements
imposed by the judge in full.

As far as the “revocation for other reasons” is concerned, it is too vague to be analysed here, while
the “revocation due to untraceability” is taken into account because it may indicate foreigners who
return to their country of origin, thus avoiding the execution of the sentence.

With reference, first and foremost, to probation®®, which is the broadest alternative measure among
those provided for by the Italian prison law, revocations due to violations between 2006 and 2017
represented an average of 3.6% of the cases followed!’ and the value was less (3.1%) during 2013-
2017 (see graph 3).

Graph 3: Revocations of probation (years 2006-2017) (Source: analysis of data by the author based on ISTAT data)
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Revocations of home detention cases follow a similar pattern as to that of probation, which has even

more positive implications in my opinion because home detention in Italy, and unlike the probation

16 The regulatory framework for the Italian probation system is the “affidamento in prova al servizio sociale” (probation
to social work).
7 The cases followed comprised of cases received in the year of reference and of cases already handled in that year.
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system, is characterised by the absence of any aim to rehabilitate; instead, it constitutes an
alternative way of executing a sentence and a measure of prison deflation, although forecasts
specifically targeted at convicted individuals who are mothers constitute an exception®®. In general,
even revocations of home detentions between 2006 and 2017 amounted an average of 3.6% of the

cases followed and the value was less (3.1%) during 2013-2017 (see graph 4).

Graph 4: Revocations of home detention (years 2006-2017) (Source: analysis of data by the author based on ISTAT
data)
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Finally, with reference to the partial alternative measures to detention, namely “day release™’, the
higher percentages of revocations recorded (4.98% in 2006-2017 and 4.2% in 2013-2017) as
compared with the percentage of probation is not unexpected (see graph 5); and it may be related to
the actual nature of the measure, which, unlike probation, can even be granted when there is a
greater degree of “uncertainty about the reliability in terms of the daily return of the convicted
person to the prison to maintain continuous control over them” (Pavarini, Guazzaloca, 2004, p.
133).

18 The alternative measure of special home detention was introduced in the Italian prison law (Article 47-quinquies of
Law No. 354 of 26" July 1975 and subsequent amendments) following a particularly difficult parliamentary debate
lasting several years, which concluded with the promulgation of Law No. 40 of 8" March 2001 on “Alternative
measures to detention to safeguard the relationship between detainees and minor children”. The law represents an
important element in the context of measures to resolve some of the problems of the prison system and, in particular,
the relationship between detained mothers and their children, by specifically safeguarding two basic rights such as
motherhood and the interest of minors. In fact, the special home detention scheme allows women prisoners, mothers of
children up to ten years of age, to serve part of the sentence at home and look after their offspring in a family
environment. Previously, home detention, as an alternative measure for sentenced mothers, was of limited scope,
because it only applied to mothers who had to serve a term of imprisonment (including a remaining term) of not more
than three years and only until the child was five years of age.
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